VIl INDICTMENT AND INFORMATION

A.  Seman Ad Indicmentsor Informations

1. Didindion between indicdment and information

Indictments and informations are written, forma crimindl chargesonwhich theaccused isbrought totrid. Fed. R.
Crim. P. 7(c)(2) requiresthat theindictiment or information bea"plain, condse and definite written Satement of the essentid
facts condituting the offense charged.”  An offense punishable by imprisonment for aterm excesding oneyear or & hard
labor shell be prosacuted by indictment, unlessindicment iswalived, inwhich caseit may be prosacuted by information/ A
vidaionof 15U.SC. 8 1, whichis punishable by amaximum of three yearsimprisonment, must be prosecuted by
indictment, unlesswaiver of indicment is obtained from the defendant 2/ A walver of indicment must be obtained from the
defendant in open court ater he hasbeen advisad of the nature of the chargeand of hisrights Whileindicdcments must be

returned by agrand jury,3/ informations

1/ Fed. R Gim. P. 7(3).
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2/ TheNinth Circuit has hdd that an indictment nesd nat be returned againg acorporation Sncethe corporation can be
punished only by fine United Satesv. Armored Trangp., Inc., 629 F.2d 1313, 1317-20 (9th Cir. 1980), cart. denied, 450
U.S 965(1981). The court reesoned that acrime punishable only by fineisnat an"infamous aime’ withintheterms of the
5th Amendment. TheNinth Circuitisthe only dreuit to have adopted this goproach.

3/ Fed R Crim. P. 6(f).
may be returned by the Department of Justice onitsown authaority.

Thelanguege of aninformation differsfrom an indiciment only dightly. The gpening sentence of theinformeation
will reed "The United States of America, acting through itsattorney's, charges' rather then "the grand jury charges'. If the
exatt dates are unknown, the information will date "the exact dates baing unknown to the United States'; an indictment will
date"the exatt datesbaing unknown to thegrand jury.” Aninformation will not contain asgnaturelinefor thegrand jury
foreperson.

Aninformation will be presented to the presiding judge or megidtrate by the prosscuting atormeysrather then by
thegrandjury. It savestimeto havethewaiver of indictiment form executed by the defendant prior to the hearing at which the
information is presented to the court. Some courts, however, reguire that the execution of thewaiver occur in open court.
Therefore, you must ascartain the prefarred procedure from thelocd U.S. Attormey's Office

Inmog cases, an information will be accompenied by apleaagreament, which will be presented to the court a
thetimetheinformation ispresented 4/ Informations may aso be accompenied by apressrdeasse amilar to thet ussd for the

return of anindictment.

November 1991 (1¢ Ediition) VII-2



Unlikethe return of an indiciment, the defendant pleading to an information will have been given an opportunity to
review theinformation before it is presented to the court. The charge contained in theinformation to which the defendart is

pleading will have been negotiated

4/ See Chapter IX for adiscussion of pleaagreaments
between the paties as part of the pleaagreament. Within cartain condraints, the nature of the chargeis an gopropriate

uject for pleanegatiaion. However, thetermsof theinformation, likethe indictment, should rest exdusivdy withthe
prosscuting atorney.

It isnat necessaxy for the grand jury to have any invalvement in the return of an information, but you should usudly
inform the grand jury when an information has been or isbaing presanted. Inmost drcumdances, thiswill reguirean
explanation of the accompanying pleaagreament. Often, this occurswhen the defendant, inthe case of anindividud, is
testifying before the grand jury under theteems of the pleaagreament. The grand jury should be advisad thet the information
issmply asubdtitute for an indictment and thet it was il the product of their hard work.

When theinformation isbeing filed againg acorporation, thewaver of indictiment must be executed by an officer
empowered to act for the corporation. 'Y ou should ascartain from the U.S. Attorney's Officein thelocd jurisdiction what

proof the court will requirethat the officer isso empowered. Somejudgeswill requirewritten confirmetion of avote by the
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board of directors authorizing the officer to execute the walver of indictment and to enter any accompanying plea Some
courtswill permit counsd for the corporation to paform theseacts However, the detarrent effect of requiring ahigh-ranking
officer of acorporation to gopear in court for the purpase of executing awaiver of indiciment and entering apleashould not
beignored.

Thecourt may permit aninformation to beamended a any time beforeverdict or finding, if no additiond or
different offenseis charged and the subgtantid rights of the defendant arenot prgudiced &/

A sampleinformetion and indictment are contained in Appendices VII-1and VII-2

2. Rundion and purposeof anindiciment or information

Theindicment or information, heredter refarred to asindicment, sarves astheinitid pleading filed by the
Govemment in arimind litigation. It should st forth the facts evidending the dements of the offense sought to be charged.
Each indictment will require avarying amount of factud detal. Ingenerd, it should tdll the Sory of who the defendantsare,
wheat their roleswere, what they did, when and wherethey did it, the scheme they usad to commiit the offenseand a
desription of the offensewith which they are charged.

Your god indrefting anindiccment isto tl the Goverment'sstory inasmplified and parsuesve manner, kegping
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in mind thet the document itsdlf will be seen and scrutinized by thetrid judge, thejury, defense counsd, the press the
probation officer and the court of gopeds
Theindicment must adequiately gpprise the defendant of what theorieshe mugt be prepared to met a tridl.

Further, theindicment sarves asabadsfor detlermining adefendant's 5th Amendment right againg double

5 Fed. R Crim.P. 7(e).
jeopardy. The5th and 6th Amendmentsto the U.S. Condtitution reguire that the indictment must describethe arime

dlegedy committed, every essentid dement of that arime, and the acts of the defendant dlleged to condlitutethecrime. The
desription must bein sufficient detall to permit the defendant to underdand the nature of the chargesagaingt him, to preparea
defense, and to invoke the doublejeopardy provison of the Sth Amendment, if gppropriate &/

The 6th Amendment providesin pertinent part: Indl aimind prosscutions, the accused Sl enjoy theright. . . to
beinformed of the natureand cause of theaccusation. ... Fed. R. Crim. P. 7(c)(1) gives effect to these requirements by

providing thefdlowing:

Theindiciment or theinformation shdl be aplain, condse and ddfinitewritten Satement of the essentid facts

condtituting the offense charged. 1t Shdll be Sgned by the attorney for the government. 1t nesd not contain aformd
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commencemeant, aformd condugon or any other mter not necessary to such datement. Allegationsmedein
one count may beincorporated by referencein another count. 1t may bedleged inasngle count thet the means
by which the defendant committed the offense are unknown or that he committed it by one or more edified
means Theindiciment or informetion shdl satefor each count the offidd or customary dtation of the Satute, rule,

regulaion, or ather provison of lav which the defendant isdleged therein to have violated.

6/ RusHl v. United Sates 369 U.S. 749, 763-72 (1962).
In reviewing the auffidency of anindiciment, the courtswill condrue the document asawhadleto asoartain whether

or not theforegoing requirementshave been met. 7/ Anindicment islikdy to befound legdly auffident if it describeswith
ressoneble particularity the acts or practices dleged to conditute the offense. What isrequired arefactud dlegationsrather
then asmpleredtation of theacts or practices proscribed by thelaw dlegedly vidaed. Thereisno reguirement, however,
thet theindictment set forth the Government's evidence to support the factud dlegations, or desribein detail the contents of

any documentsto which rference may be mede 8/

3. Sandadforma for Shermen Ad offenses
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TheDivison prefersthe use of asandard format for indictiments charging vidlations of Section 1 of the Shermen
Ad. Thepurposedf thisformat isto communicate more effectively the nature of the arimindl chargesto judges, trid juries,
and thegenard public, whilefully satidfying the requirements of Rule 7(c) of the Federd Rulesof Crimind Procedure

Utilizing agandard Divisonrwideformat hes at leest two edvantages. it

7/ United Stetesv. Hand, 497 F.2d 929, 934-35 (5th Cir. 1974), cart. denied, 424 U.S. 953 (1976); Moores Federal
Practice ] 7.04 (1982).

8/ SeeBrownv. United Sates 143 F. 60, 65 (8th Cir.), cart. denied, 202 U.S. 620 (1906); United Sttesv. Mobile
Mateids Inc., 871 F.2d 902, 906-10 (10th Cir.), modified on ather grounds 881 F.2d 866 (10th Cir. 1989), cert.

denied, _ U.S_ (1990).

permitsthe devd opment of abody of casdaw on the suffidency of the sandard Section 1 indiciment which hdpsensure thet

individud indiccmentswill be uphdd by didrict and gppdlate courts and it fadlitates the review of proposed indicdmentsa
eechlevd withinthe Divison. Reprinted bdow isasampleindiciment fallowed by commentsfor each section of the
indicmentd Section 1indcmentsshould be drafted in theform of thissample, subyject to the exogptions nated inthe

commeants

a Sample Shemaen Ad indicment
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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WILMINGTON DIVISON

UNITED STATESOFAMERICA )

)
V. ) Crimind No.

)

XYZ COMPANY, INC. and )

JOHN W. DOE, )
) 15USC.81

Defendats )

INDICTMENT

9 Andtanaive sampleindiciment iscontained in Appendix VII-3. Thisformat may be ussd when the charging paragraph
contains numerousterms thet may nat befamiliar to the generd public.
TheGrand Jury charges
I

DESCRIPTION OF THE OFFENSE
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1. XYZCompay, Inc. and JohnW. Do its Executive Vice Presdent, are hereby indicted and made
defendants on the charge Sated b ow.

2. Begminga leas asearly as 1983 and continuing a lesst through September 1988, the exact datesbaing
unknown to the Grand Jury, the defendants and others entered into and engaged in acombination and congairecy to
uppressand diminate competition by rigging bidsfor the award and performance of dredging condruction prgects The
dredging projectswere avarded from timeto time by the United Sates, through the United States Army Corps of Enginears
("Corps') or the United States Navy (“Navy'"), on the Southeest Atlantic Coast and were st asidefor qudified smdl
busnesses under the Smdl Busness Set Adde ("SBSA™) program. The combination and congpiracy, engaged in by the
defendants and co-congpirators was an unressonable redraint of interdate [and foreign] trade and commerce, inviolation of
Sation 1 of the Sheman Act (15U.SC. §1).

3. Duringthe period covered by thisindictment, the United States, through the Corps or the Navy, fromtime
to timeinvited dredging contractorsto submit sedled competitive bids on dredging prgjects on the Southeest Atlantic Coed,
induding those projectswhich are the subject of thisindictiment. Each such bid wasreguired to be submitted to the
gopropriate Corps Didrict Office or Navy Office beforethe time, and a the place, indicated on thebid proposd form. The
recalpt, opening, and reading doud of the bids condlitute a processknown asabid letting. Following abid Ietting, the Corps

or the Navy awvards acontract for the performance of the spedified dredging project to the lowest respongble bidder.
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4.  Thecharged combination and congoiracy condsted of acontinuing agreament, understanding, and concart

of action among the defendants and co-congairators, the ubgtantid terms of which weres

(@ todlocateamong themsdves SBSA dredging projectslet by
the Corps and the Navy on the Southeest Atlantic Coedt; and

(b tosubmit callusve, noncompetitive, and rigged bids, and to
refrain from submitting bids; to the Corpsand the Navy for

such dredging projects

5. Forthepurposeof forming and carrying out the charged combination and congpiracy, the defendantsand

co-congpirators did those things thet they combined and congpired to do, induding, among ather things

(8 disousang the submisson of progpective bidson SBSA
dredging prgjects|et by the Corpsand the Navy onthe
Southeest Atlantic Coed;

(b) agreaing not to compete by desgnating the corporate
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defendant or co-congpirator to be the sucoessful bidder on
such dredging projects
(©) suomitting intentiondly high bidsand refraining from
submitting bids on such dredging projedts, and
(d) submitting bid proposdsto the Corps and the Navy onsuch
dredging projects containing fasg, fictitious, and
fraudulent Satementsand entries
[l
DEFINITIONS
6. "Southeast Atlantic Coadt" meansthe geographic aress sarved by the Corps Didrict Officesin Norfalk,
Virginig Wilmington, North Cardling; Charleston, South Cardling, Savannah, Georgig; and Jacksonville, Horida
7.  "Dredging" meansthe credtion or maintenance of harbors navigale channds and other waterway's
through the underwater excavation of maerid from the battom of such waterwaysand the digoosal of thet materidl.
11

DEFENDANTSAND CO-CONSPIRATORS

8.  Deendant XYZ Company, Inc. isacorporaion organized and exiging under thelaws of the
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Commonwedth of Virginia withitsprindpd place of busnessin Narfalk, Virginia During the period covered by this
indictment, XY Z Company, Inc. engaged in thebusiness of dredging asa contractor on the Southeest Atlantic Coedt,
induding the Eagtern Didrict of North Cardlina,

9. Deendant John W. Doeis, and was during the period covered by thisindictment, the Executive Vice
Presdent of X'YZ Compeny, Inc.

10. Vaiouscorporaionsand individuds not mede defendantsin thisindiciment, participated as co-congairatarsinthe
offense charged and parformed acts and made Satementsin furtherance of it.

11.  Whenever inthisindicdment referenceismedeto any act, desd, or transaction of any corporation, the dlegation
meansthat the corporation engaged in the act, dead or transaction by or through its officers, directors, employees agents, o
other represantatives while they were activdy engaged in the manegement, direction, contrdl or transaction of itsbusinessor
dfars

v

TRADE AND COMMERCE

12. Thebusnessattivitiesof the defendants and co-consoiratorsthet are the subject of thisindiciment werewithinthe
flow of, and subdtantidly affected, interdate[and foragn] trade and commerce

Vv
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JURISDICTION AND VENUE

13.  Thecombination and congairacy charged in thisindictiment was [formed and] carried out, in part, withinthe

Eadean Digrict of North Cardinawithin thefive years preceding the return of thisindictment.

DATED:

ATRUEBILL

FOREPERSON

JAMESF.RILL [Lead Attorney]

Assdant Attorney Generd

Antitrug Divison [Steff Attorney]
[Steff Attorney]
Attormeys, Antitrust Divigon
U.S Depatment of Judice

[Section or Office Addresg
[Name]
United Sates Attorney Td: (000) 000-0000
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Eadern Didrict of FTS000-0000
North Cardina
b. Comments

1)  Caption and pageformet. The standard caption and page format should be modified only as
necessary to comply with thelocd rulesand practice of the U.S. Attorney. The defendantsdo nat haveto beliged in any
paticular order. Usudly corporationsareligted beforeindividud defendants; however, with multiple defendants, greater
daity may beprovided if theindividud islisted right &fter the corporation by which thet individud was employed.

2) Paagrgohl-lig of defendants The defendantsshould beligted inthe same order asthey arelisted
inthecaption. Theidentification should indudethe full name of each corporate defendant and the name and title of eech
individud defendart. If theligt of defendantsissignificantly longer then in the sample, thettitles of theindividud defendants may
be omitted asthey aremorefully described later intheindiciment. In some cases, it may be gpproprigteto note
perentheticaly any diasor nidknames usad by anindividud defendart.

3) Paagrgoh2- man charging paragrgoh. Thisisthe main charging paragraph of theindictment. 1t
should usualy contain: the gpproximeate beginning and ending detes of the conspiracy; the spedific type(s) of per seoffensy(9)
involved; theindustry involved; and, in bic-rigging cases theletting authority. Thelast sentence of this paragrgph should be

subgantidly thesameindl indicdments
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Thissection should indude thetime period during which the offensewas committed. However, there
isno requirement thet the beginning and ending dates of the arrangement be pled with predison. Theindiciment may charge
thet the exact detes when the dleged offense began and ended are unknown but are bdieved to have commenced asearly
asaedfied year and to have continued through a edified date that iswithin the Satute of limitations 10/

4) Paagrgoh 3- explandion of indudry or competitive sructure. A paragraph of thistype should be
insarted before the"subdtantid terms' and "meansand methods' paragragphs only whenit isessentid to explain some agoect
of theindudry or compeitive sructureinvolved So thet the reeder can fully understand thefollowing paragrgohs desribing the
congairecy.

This paragrgph of theindiciment may, when necessary, contain agenerd destription of theusesfor a
product or svice and thetypes of cusomersfor it. Inabid-rigging indiciment, such asthe sampleindictiment, it may be
gopropriateto explain thebidding process: Any discusson of theindudtry or the competitive Sructure important enough to
beinduded in theindicment, but not essentia to an understanding of theinitid charging peragrephs, should beinduded inthe

"Trade and Commearce" section.

10/ SeeDevitt & Blackmar, 855.02; ssed o United Satesv. Kissd, 218 U.S. 601, 608 (1910); United Satesv.
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Waker, 653 F.2d 1343, 1345-50 (9th Cir. 1981), cert. denied, 455 U.S. 908 (1982).
5 Paagghs4and5- the"subdantid teems’ and "meansand methods' paragrgphs. Although the

introductory portionsof the"subdantid terms' and "meansand methods” paragraphs should bevirtudly thesamein every
indictment, the subpartswill cvioudy differ widdy in number and sructure, depending onthe pedific facts: Saffswill be
given subgantid latitudeto tailor these paragragphsto fit eech case

In generd, these paragraphs should destribe the terms of the dlegedly unlanful agresment andllit
how the defendentsformed and carried out the unlawful combination and conspiracy. Since overt acts nesd nat be proven
in Shaman Act casss, thereis no reguirement thet they bedleged in anindiciment. 11/

6) Paagghs6and7- definitions A "Definitions’ ssctionisnot mendatory and should beinduded
only whentheardinary dictionary definitions of terms used in theindiciment will nat suffice or when terms though adeguatdy
defined inthe dictionary, are not familiar to the generd pudic. If the charging paragrgph contains numerousterms that may
nat befamiliar to the generd puldlic, thenit may be advisableto have the definitions section precede the charging
peragreph. 12/

Teamsfreguently defined in this section indude the geogrgphic areawherethe dlegedillegd action

occurred, the product or servicethat wasthe subject of the congiracy, and, if federd funding was

November 1991 (1¢ Ediition) VII-16



11/ See United Statesv. Sooony Vaouum Oil Go,, 310U.S. 150, 252 (1940): Nechv. United States, 229 U.S 373, 378
(1913).

12/ See Appendix VII-3for asample of thisdternative
involved, thefederd agency that wasinvalved. Fallureto describe such termsisnot fatd to anindiciment, but doing so may

meke practicd snsein somecasess 13/
7) Paagraph 8- corporate defendant descriptions: For each corporate defendant, theidentification
should indude thefull name, main busness address and date of incorporation. When therearemultiple corporate

Oefendants, the paragrgph should contain language Smilar to the fallowing:

Each of the defendant corporationsis organized and exigs under thelaws of the date, and hesits

principel place of busnessin theaty, identified below:

Saeof Principd Place
Corporation [ncorporation of Busness

ABC Corporation  Harida Jacksonville FL
AcmeCorpardion  Georgia Savannah, GA
Dredging, Inc.  SouthCardina  Charleston, SC

XYZ Company, Inc. Virginia Norfak, VA
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During dl or pat of the period covered by thisindictiment,
the defendant corporations engaged in the business of dredging as
13/ Ordinaily, acourt will takejudiad notice of termsfor which thereisacommon, undigouted undersanding. SeeFed. R.
Evid. 201. However, sometermswould not be subject to judidd natice, for example, the defendant'suniquetermto

destribe ageogrgphic areathat is different from the commonly understood term.
contractors on the Southeast Atlantic Coadt, induding the Eagern Didrict of North Cardlina

In some cases, theprindipd place of business may not bethe rdevant location, and daffs may want to use another
title or anarative format to explain thet corporation's geographic nexusto the charge.
8) Paagrgoh9- indvidud defendant desriptions: Individud defendants should beidentified by full
name, busnessdfiliaion and tite When therearemuitipleindividud defendants language amilar to thefallowing should be

used for thisparagraph:

During dl or part of the period covered by this

indictment, eech of theindividud defendants was assodated with the designated defendant corporationinthe

pogition or pogtionsindicated:
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Individusl Podtion(s) Corporation

JohnW. Doe Executive Vice XYZ Company, Inc.
Presdent

JamesT. Smith Genad Manager Dredging, Inc.
WilliamR. Thompson  Vice Presdent ABC Corporation

Robert J Wilson  Manager Acame Corpordion

9) Paagrgoh 10- co-congoirator paragrgph. Whenever there are non-defendant co-conspirators this
paragrgph should beinduded intheindiciment. 1n casesin which there are co-conspirator organizationsother then
corporaions, an gopropriate term such as"'firms' or "'companies’ should beusadinlieu of "corporations’. Under
Depatment and Divison palicy, dleged co-congairators should not beidentified by name unlessthere are compdling
reasonsto do 0,14/ Severd courts have condemned the practice of naming unindicted co-congairaiorsasaviolaion of due
process and have ordered thet those portions of the indiciment be expunged 15/

10) Paagrgoh 11 - Thisparagragph should beinduded in dl indicimentsin which acorporationisa
defendant.

11) Paagrgpoh 12 - tradeand commerce paragrgph. Thissedtion of the sampleindiciment representsa
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minmally suffident dlegation of the"flow" and "difects’ theories of theinterdate commercedement. If thereisany concan
thet theloca court may digmissanindiciment for failureto set out the oedific commercerestrained, abrief additiond

dlegation should be added, such asfalows

Theinterdate [and foragn] trade and commerceinduded:
(@ themovement of substantia quantities of goods on dredged
waeways
(b) themovement of substantial quantities of equipment and other

essntid maeridsfor useon dredging projects and

14/ SeUSAM. 911230

15 SeeUnited Satesv. Briggs 514 F.2d 794 (5th Cir. 1975); ssedso United Satesv. Chedwick, 556 F.2d 450 (9th
Cir. 1977). The American Bar Assodaion (ABA) hasadopted aprindplethat "the grand jury hdl nat nameapearsoninan
indictment as an unindicted co-congirator inaariming congairacy.”

(©) payment for dredging projects with fundsfrom the Tressury

of theUnited Setes
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Any necessary description of theindustry or the competitive sructure should beinduded here or, as previoudy
noted, in Paragraph 3.
Itisnat necessary tolig dl of the methods by which interdate trade and commerce will be proved &t trid.

12) Paragrgph 13- Juridiction, venueand datute of limitations: A legally suffident indictiment should
contain an alegation that the offense charged was formed or carried out, at leest in part, within thejurisdiction of thefederd
digrict court wheretheindicment isfiled. Thereis however, caselaw to the effect that fallure of an indictment to dlege venue
doesnat requiredismissa. 16/ Theindicment should contain an dlegation thet the offense charged wasformed or carried
out, a leest in part, within the Satute of limitations period for the offenseinvolved.

13) Sgnaureformat. Thedgnatureformat may be modified as necessary to comply with thelocd rules
and practice of the U.S. Attorney, but dl indiccments must contain the sgnature of the Assgant Attorney Gengrd and the

leed dtorney.

16/ United Stesv. Vattdler, 544 F.2d 1355 (6th Cir. 1976); seed 0 United Satesv. Branen, 457 F.2d 1062 (6th Cir.
1972). 18U.SC. § 3237 providestha an offense begunin one didrict, continued in anather, and completed inyet ancther
may be prosscuted inany of thosedidricts

14) Effects Thereshould beno"Effects' section or other destription of anticompetitive hamsinthe
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indictmen.

15)  Number of counts A legdly suffident indictment should cherge only one offense per count. 17/
Gengrdly, countsshould beaverred in order of the significance of the offense, such asthe Shermian Act count followed by
any mall fraud counts. Mall fraud counts should be averred in dhrondlogicd order. Fed. R. Crim. P. 7(0)(2) permitsan
dlegation medein one count to beincorporated by referencein anather count. Normdly, thisisdone by introducing sucha

count with the languege:

Thegrandjury (or if inaninformation, the United States) further charges Each and evary dlegation of Paragrgphs
1 through _ of thisindicment ishere redleged with the same force and effect asthough each paragraph was st

forthinfull oetal.

16) Languegeandtone A wdl-drafted indiciment should avoid legdese wherever possbleand use
ingead commonly undersood language. Naurdly, when following theform of typicd Shemean Actindicments itisbest to
uselanguege thet courts have goproved. When thereisevidence of payoffs, concedment or the Sgning of false Satements of

noncollusion, itisgood practiceto incorporate language describing such practicesinthe
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17/ SeeUnited Sitesv. Warner, 428 F.2d 730 (8th Cir.) (wheretwo didinct arimes are charged in one cournt, the count is
void 9nce defendant is denied right to a unanimous concurrence of jury on eech offense charged before conviction), cart.
denied, 400 U.S. 930 (1970).

indicment. Anindicdment should avoid theuse of prgudidd or inflammetory languege 18/

B. Reauremeatsfor non-Shermen Act Indiciments

1 Malfraud 18U.SC.§1341

Increeangly, the Divison will bring one or more countsof mall fraud in anindiciment when avidaion of the
Shaman Adt hesbeen dleged 19/ Because an antitrugt violdion isaform of fraud, induding amail fraud count often hdpsto
focusjuror atention on thefraud agpects of the conspirecy.

Anindictiment for mal fraud under 18 U.SC. § 1341, mud suffidently dlege the two necessary dementsof an

offensewithin thedatute

(1) Theaoccused devisad or intended to deviseaschemeand attifice

to defraud, and
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(2) Usd or caused the use of the mailsin execution or attempted

execution of theschame 20/

18/ SeeFed. R. Crim. P. 7(d); United Statesv. Sgporta, 270 F. Supp. 183 (E.D.N.Y. 1967); United Satesv. Bonanno,
177 F. Supp. 106 (SD.N.Y. 1959), rev'd on ather grounds sub nom. United Satesv. Bufdino, 285 F.2d 408 (2d Cir.
1960).

19 SeeU.SAM. 943000, & s,

20/ United Sttesv. Y oung, 232 U.S155 (1914).
Theindiciment mugt contain areesonably detailed description of the particular scheme with which the defendant is

charged 21/

A mall fraud count added to a Sherman Act indictment will begin with thelanguege"The grand jury further
charges' and will contain anintroductory paragraph thet redleges the gppropriate paragraphs, such astheidentification of the
defendants; the reference to corporate defendants acting through its officers and those portions of thetrade and commerce
sctionsthat destribe theindudry or the bid processwhich arerdevant to themall fraud count. Theredfter, alegdly auffident

mall fraud indicment will contain languege Imilar to thefadllowing:
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Bagmingasealyas__ and continuing thereefter until gpproximatdy _ theexact datesbaing unknown to
the Grand Jury, the defendants, together with other personsknown and unknown to the Grand Jury, devised and
intended to deviseascheme and atifice to defraud (company) of:

(@ money; and

() property
It was part of said schemeand attifice to defraud that the defendants and others known and unknown to the
Grand Jury, would and did:

(@ dlocateto one defendant the monthly scrgp metd contract &

(company)'s plants and dlocate to another defendant the

monthly sorgp metd contract at (company)'s plant; and

21/ United Satesv. Curtis, 506 F.2d 985 (10th Cir. 1974).
(b) submit cdllusve, noncomptitive and rigged bids at

(company)'s plantsin connection with theaweard of monthly

rgp metd contracts
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On or about the dates of mailing st forth beow, for the purpose of executing said schemeand attificeto defraud,
and attempting to do 0, the defendants did knowingly cause the fallowing bidsfor (company's) plants scrgp
metd contractsto be ddivered by mall in (location), by the United States Podd Sarvice, according tothe
directionsthereon, eech such use of the mailsbaing a sgparate Count of thisIndictment and eech condlituting a
sparate violaion of Title 18, United States Code, Section 1341

Approx. Date
Count Seder  Addresse o Malling

InMcNlly v. United States 483 U.S. 350 (1987), the Supreme Court held thet the miil fraud satute did not

goply to schemesto defraud atizens of thar intangibleright to honest govermment. Subseguently, in Carpenter v. United

Sates, 484 U.S. 19 (1987) , the Supreme Court darified that themall fraud Satute did gpply to schemesto defraud avictim

of intangible property rights 22/ 1n 1988, Congressamended the mall fraud Satuteto expresdy extend itscoverageto

indude"aschemeor atificeto

22/ SeeUnited Stesv. Itdiano, 837 F.2d 1480 (11th Cir. 1988), for an extensve discusson of MdNdly and Carpenter
and theramifications of these cases on the gpplication of themall fraud Satute
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derive another of theintangibleright of honest sarvices', 23/ thus expresdy ovaruling MdNdly. Asaconssquence, themall
fraud datute gopliesto any fraudulent schemeinvalving amonetary or property interest, whether thet interest istangible or
intangible, and to theintangible right to honest sarvices

Indrafting amall fraud charge, itisnat necessary to dlegethat the scheme or atifice contemplated ause of the
malsinitsexecution.24/ 1tisonly necessary to provetha the use of themailswas reesongbly foreseesble 25/ Each separate
useof the malls condlitutes asgparate and distinct offense 26/

Other formsof mall fraud frequently dleged in antitrust indicments, aside from themailing of bids indudethe
mailing of executed contractsfrom the owner to thelow bidder and the mailing of payments or procesds from the contract
that wasawarded to thelow bidder.27/ 1t isnecessaxy to draft theindiciment so that theitem thet ismailed can be provento
have been mailed in furtherance of the scheme and nat dter the Schemewas dreedy completed. Inany bidrigging or

price-fixing congpiracy, the olyect of the congpiracy isnot just torigbids or tofix

23 18U.SC. §1346.
24/ United Stesv. Y oung, 232 U.S. 155 (1914).

25 Schmudk v. United Sates 489 U.S. 705 (1989); Perdrav. United States, 347 U.S. 1, 8 (1954); United Saesv.
Young, 232 U.S. 155 (1914).
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26/ Duland v. United Setes 161 U.S. 306 (1896); Baddersv. United Sates, 240 U.S 391 (1916).

27 Seelndicdmentsin United Statesv. Sachs Eledtric Company, et d., 85-168 CR(4) and United Satesv. Washita
Condrudtion Compeny, e d., 84-146 W.D. Okla
the prices, but to abtain finendd remuneration.28/ Therefore, mailing of bids mailing of contracts or themailing of finencid

proceedsin payment of contractud work fal within the dject of the scheme, and the mailings can be proven to have beanin
furtherance thereof.29/

Frequently, the mailing of abid that containsafraudulent representation, such asafdse non-calluson efidavit will
conditutethe bassof amall fraud charge. Itisimportant to note, however, thet the exigence of such afdsergoresentationis
nat necessary to amall fraud charge 30/ A schemeto defraud may be actionale even though no actud

migegoresntationiscontained in themailing.31/

2. WireHaud 18U.SC. 81343

Aswithmall fraud, wirefraud isanother non-antitrugt vidlation thet isfound with increesing frequency inindiciments

gemming from antitrust investigaions 32/ Theessentid dementsof awirefraud offenseae
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28/ If gt isrdying onthemailing of payments it isuseful to indude languegein the"meansand methods' or "charging’
paragraph thet the congpirators had the expectation that thelow bidder wiould be awarded the contract and would be paid
over the course of the contract.

29/ United Siatesv. Northern Improvement Co., 814 F.2d 540, 542 (8th Cir.), cart. denied, 484 U.S. 846 (1987).

30/ United Satesv. Watson-Hagg Hectric Company, e d., (CR 1P 84-103, SD. Indiang).

31/ Lindenv. United States, 254 F.2d 560 (4th Cir. 1958); Sivermenv. United States 213 F.2d 405 (5th Cir. 1954);
Henderson v. United States, 202 F.2d 400 (6th Cir. 1953).

32/ SeUSAM., 9-44.000, & 5.
() Thedevidngof aschemeand atificeto defraud, and

(2 A tranamittd ininterdate or foreign commerce by meansof wire, radio or tdevigon communications of

writings Sgns Sgndls pictures, or soundsfor the purpose of executing the scheme or attificeto defraud 33/

Sncethewirefraud Satute was patterned after themall fraud Satute, mail fraud prindples have been goplied to
wirefraud prosecutions Each use of an interdate indrumentality condtitutes aseparate offense 34/ TheDivisonhes
sucoessfully charged what amounted to attempted bid-rigsor pricefixesasawirefraud where interdae td ephone cdlswere
usd to attempt to st up the congpiracy. 35/

Anindicment under 18 U.SC. 8 1343, must suffidently charge the two necessary dements of the offense -- that
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the accused devised and intended to devise ascheme and attifice to defraud and tranamitted by meansof wire, redio or

tdlevigon communication in interdate or foragn commerce, any writings, Sgns Ignds picures or soundsfor the purpose

33/ United Saesv. Paterson, 534 F.2d 1113 (5th Cir.), cart. denied, 420 U.S. 942 (1976); United Statesv. Freeman,
524 F.2d 337, 33% (7th Cir. 1975), cart. denied, 424 U.S. 920 (1976); United Statesv. Wise 553 F.2d 1173 (8th Cir.
1977); Lindsey v. United Sates 332 F.2d 688, 690 (9th Cir. 1964); United Satesv. OMadley, 535 F.2d 589, 592 (10th
Cir.), cart. denied, 429 U.S. 960 (1976).

34/ Hendersonv. United Siates, 425 F.2d 134, 138 (5th Cir. 1970); United Satesv. Cavert, 523 F.2d 895, 903 (8th Cir.
1975), cart. denied, 424 U.S. 911 (1976).

3 See eq., United Satesv. Ames Sntering Co,, 927 F.2d 232 (6th Cir. 1990).
of executing such scheme. Oneindicment prosscuted by the Divison charged the defendants with bid-rigging and with three

counts of wirefraud bassd upon thetranamisson of bid pricesfrom the defendantsto the owner by use of tdexes. The

wirefraud-charging paragraphs of theindicdment were asfallows 36/

Beginning sometimein or about February 1980 and continuing thereefter until & least September 1981, theexat

datesbaing unknown to the Grand Jury, the defendants and co-conpirators, devised and intended to devisea

shame and atifice to defraud Nagh of:
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(& money; and
(b) itsright to free and open competition for the bidding onthe
Smdlvillejob, such bidding to be conducted honestly,

farly, and freefrom ardft, trickery, decdt, corruption,

dishonedy and fraud.

It was part of the foresaid scheme and attifice to defraud thet the

defendants and co-congpiratorswould and did:

(8 dlocatethe Smalvillejob to XY Z Company; and

(b) submit collusive, noncompetitive, and rigged bidsto Nesh for

the Smelvillejob.

36/ |dentifying detalsfrom thisindictment and ather indictments quoted in this section have been charged.
On or about the detes set forth be ow, the defendants named in each count listed be ow, for the purpose of

November 1991 (1¢ Ediition) VII-31



executing and carying out the scheme and attificeto defraud, did knowingly and willfully tranamit and causeto be
trangmitted, by means of wire communication in interdate commerce, cartain Sgns Sgnals and sounds; namdy
tdexescontaning bids, from thelocationslised beow to Nagh in Metropalis New York. Each suchuseof the
wire conditutes aseparate count of thisindictment and asgparate vidlaion of Title 18, United Siates Code,
Section 1343.
COUNT TWO
Defendants XYZ Compary
John Jones

Trangmitted from:  Gotham, Indiana

Trangmitted to: Metropalis New York

Wiredonorabout:  April 21, 1980

COUNT THREE

Defendants XYZ Compary
John Jones
Trangmitted from:  Gotham, Indiana

Trangmitted to: Metropalis New York
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Wiredonor about:  July 23, 1980
COUNT FOUR
Defendart: Richard Doe
Trangmitted from:  Littletown, Ohio
Trangmitted to: Metropalis New York
Wiredonorabout:  April 21, 1980
Thedoresad scheme and atificeto defraud was carried out, in part, within the Southern Didrict of Indianawithin

fiveyears preceding the return of thisindictimen.

3.  FHsdaements 18U.SC. §1001

Ancther gatute that has been usad Successfully asacompanion arimind count to aSheman Act indicment is 18
U.SC. §1001, Fds=Saements37/ Proof of fivedementsisessantid to sudain aconviction under thisdaute (1) a
datement, (2) fasty, (3) materidity, (4) spedficintent and (5) agency juristiction.38/ A violation requires proof thet the
defendant hed the spedific intent to meke afdse or fraudulent Satement. 39 Thisrequiresthet the Satement bemede

knowingly or willfully. Thisdement mug, of coursg, bedleged intheindiciment.
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In acaseinvalving the Oklahoma Department of Trangportation, theindiciment charged aShermen Act vidlation
incount 1. Inthe definitions section, federd ad highway wasddfined. 1n thetrade and commerce paragraph, therdeof the
Federd Aid Highway Adt, the bidding process of the Oklahoma Department of Trangportation, the non-calluson effidavit

required by the Oklahoma Department of Trangportation and thefederd

37/ SeeChapter VIII §C.

38/ United Statesv. Lange, 528 F.2d 1280, 1283 n.2 (Sth Cir. 1976); Ogden v. United States, 303 F.2d 724, 742 (9th
Cir. 1962), cart. denied, 376 U.S. 973 (1964).

39 United Satesv. Lange 528 F.2d supra
highway adminidration and the Oklahoma datute requiring competition on public contractswered| st forth. Inthefdse

datement count of theindiciment, these paragraphswereredleged. The charging portion of the fdse Satement count then

continued:

On or aout Octaber 26, 1979, in the Western Didtrict of Oklahoma, (compeny) and (Defendant), defendants

herein, willfully and knowingly mede and causad to be mede afd g fictitious and fraudulent Satement asto

maeid factsin amatter within thejurisdiction of the United States Department of Trangportation, Federd
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Highway Adminidration, an agency of the United Sites in an affidavit submitted to the Oklahoma Department of
Trangportation aspart of (company)'shid proposd on Federd-Air Prgect F-91(15) inwhich the defendants

Sated and represented thet:

John Doe, of lawful age, being firg duly siworn, on oath says that (9heisthe agent authorized by the bidder
to submit the attached hid. Affiant further Satesthat the bidder hasnot been apart of any collusonamong
biddersin restraint of fresdom of competition by agreament to bid a afixed price or to refrain from bidding;
or with any date offidd or employee asto quantity, qudity or pricein the progpective contratt, or any other
terms of sad progpective contract; or in any discussons between biddersand any date offidd concaming
exchange of money or other thing of vduefor oedid condderation intheletting of acontract.

whenin truth and in fact, asthe defendants then knew, (defendant) and (compeny) hed participeted in callusonin

connection with thebid proposd for the foresaid Federd-Alid highway condruction project, let by the Siate of

Oklahomaon October 26, 1979, in violaion of Title 18, United Siates Code, Section 1001

4. FHd= fiditiousor fraudulent dams

anaing the government, 18 U.SC. § 287
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Sation 287 isvery amilar inform and content to § 1001, discusssd above: Section 1001 involvesfasfication of
any matter within thejurisdiction of adepartment or agency of the United States but does nat require the presentation of a
fdsedam agang the United Siates or the presentation of fraudulent forms or documentsin ad of meking suchdams
Saction 287 doesinvalve the presantation of falsedams againg the United Siates. Inmost regpects 8 287'spurposeis
amilar to and can be condrued in the same manner as 8 1001. However, in contrast to 8 1001, § 287 requires proof of
two additiond dements (1) adam on the United Satesfor money or proparty; (2) apresentation of adam.49/

Under 8287, itisavidationif defendantsdirectly present afdsedam or "causg' afdsedamto bepresanted. A
violaion can befound whenever aperson submitsafdse or fraudulent dam to anindividud, municipdlity, or date

government knowing thet fundsfor the goods or sarvicesinvolved come, at leedt in part, from the Federd Governmentt.

40/ S;eU.SAM. 942200 and .210 and cases dted therein.
Saction 287 isgpplicable whenever antitrust vidlations cause an increase in the codt to the United States of goods

or savices, whether the goods or sarvices are purchasad directly or indirectly, inwhole or in part,and where defendant

submitsfase or fraudulent daimsknowing thet part of the fundsthey will berecaiving comefrom the United States 41/
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5. Congoiracy to defraud the Government with

repect todams 18 U.SC. 8286

Sation 286 isagpedific congpiracy datute desgned to meke congairing to commit actsswhich violate § 287
illegd. Aswith § 287, § 286 requiresaschemeto present afd se daim to the United Statesfor money or proparty. The
difference, of coursg, isthet § 286 doesnot reguirethe actud presentation of thedam, merdy theformation of the
schame42/ Though not widdy used, the advantageto 8 286 isthet it caries atentyear prison sentence, twicethet of a

§287, 81001 or mail or wirefraud conviction.

6. Congdiracy to commit offenseor to defraud

United States 18 U.SC. 8371

41/ SeeUnited Satesex rd. Marcusv. Hess 317 U.S 537 (1943).

42/ SeeUnited Sitesv. Downey, 257 F. 364 (D.R.I. 1919).
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Sadtion 371 isthe generd congoirecy Satute of thearimind code. This section coverstwo different conspiradies
(1) congairacy to commit any offense againg the United Statesand (2) consairecy to defraud the
United Saes Becausethe Sherman Adt itsdlf requires concerted action on the part of the defendants, it isnot possbleon
doublejeopardy groundsto charge acongpiracy to commit acongairacy. Itisproper, however, to chargethegenard § 371
violation in connection with vidlation of other gatutes, such asmall fraud and false Satements

Thesscond dauseof 8 371, congpiracy to defraud the United States, is an independent aimein and of itsdf not
invaving thevidlaion of another ubgtantive offense. Asauch, itisvery broedin soope Fraud asusedin 8371
encompasses nat only conspiradesthat might involve loss of Government funds but o "any congpiracy for the purpose of
impairing, obgtructing, or defeding the lawful function of any department of Government."43/ Inthe antitrust context, 8 371
could be used in those caseswherefederd contracts areinflated dueto bidHrigging or other antitrust vidlations It might dso
be usad in cassswhere ue of the"interdate commerce” demeant of aSherman Act vidlaionisproblematic. Snce§ 371
doesnat require pecuniary lossto the United Sates 8 371 could be charged whenever antitrugt attivity resultsinthe

imparment or obaruction of any Government agency'sfunction.44/

43/ United Statesv. Johnson, 383 U.S. 169, 172 (1966); Haesv. Herkd, 216 U.S. 462, 479 (1910); see Urnited Sitesv.
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Del Toro, 513 F.2d 656 (2d Cir.), cert. denied, 423 U.S. 826 (1975).

44 SeeU.SAM. 942300
7.  MgorFradsAdt. 18U.SC. §1031

TheMgjor FraudsAdt, 18 U.SC. § 1031, enacted in 1988, providesin pertinent part that:

@ Whoeve knowingly executes or attemptsto execute any schemeor atificewith theintent -

(1) to defraud the United States; or

(2) toobtanmoney or property by meansof faseor fraudulent pretenses, represantaions, or premises,

in any procurement of property or sarvicesasaprime contract or with the United Satesor asa

subcontractor or upplier on acontract in which thereisa prime contract with the United Sates if thevdue

of the contract, subcontract, or any condituent part thereof, for such property or sarvicesis $1,000,000 o

moreshdl . . . befined nat more than $1,000,000, or imprisoned not morethan 10 yearsor bath.

18U.SC. §1031 gopliesto Sherman Act procurement congpiracieswherethe United Siatesisaparty tothe
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procurement contract and the vaue of the contract is$1,000,000 or more. 1t gppliesto both executed and atempted
frauds Pleading of a8 1031 countissmilar to thet for the second dause of a8 371 count with the added reguirement thet
an dlegation be mede that the United Stateswas aparty to acontract involving $1,000,000 or more

8 Fds=daedadionsand pajury

Therearetwo prindipd federd pejury datutes, 18 U.SC. § 1621 and § 1623, Thedementsof both Satutes
aebdantidly thesame 4y

Sncevirtudly dl perjury prosscutions brought by the Divison will oocur in acourt procseding or beforethe grand
jury, only thedementsof 18 U.SC. § 1623 wiill bedestribed. Therearefive such dementsthat should beaddressedinean

indicmen:

(1) thetesimony wasgiven under oah;

(2) thetestimony wasgiven in aprocesding beforeor andllary toa
court or grand jury;

(3) thetesimony wasfadsein oneor more of therespects charged in

theindidment;
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(4) thefdsetesimony wasknowingly given; and

(5) thefdsetesimony was materid .46/

Theidentity of the oath giver and proof thet such person was competent or authorized to adminigter the oath are

nat essantid dementsof 8 1623 and need nat beinduded intheindiciment. Indeed, 8 1623 merdy

45/ SeeChapter VI §A.

46/ United Satesv. Whimpy, 531 F.2d 768, 770 (5th Cir. 1976).
requiresthe prosecution to prove thet the defendant was under oath & thetime the false datement was made 47/

Thethird dement of the offenseis established through extringc proof thet the teimony given by the accused wes
fdsein oneor more of the regpects charged, and isubject to the same sandard of proof, beyond areasonable doult, thet
gopliesinany aimind cesed8/ Inafdse datement count that avers severd dlegedly fdse datementsin the same count, proof
of any one of the pedificationsis auffident to upport aguilty verdict 49 Genardly, the Divison'spraticeisto havea
Separate count for eech sparate fraudulent Satement. However, rdated datementstha arein esssncethesameansver toa

rephrasad question should be contained in the same cournt.
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Thefifth dement, materidity of thefdse dedaraion, isalegd question for the courtsdeterminaion 50/ Materidity
hes bean ddfined

broedly to indude anything "capeble of influendng thetribund onthe

47/ United Satesv. Mdlinares 700 F.2d 647, 651-52 (11th Cir. 1983).

48 United Stesv. Parr, 516 F.2d 458, 464 (5th Cir. 1975); 18 U.S.C. § 1623(€).

49/ United Satesv. Bonaoorsa, 528 F-2d 1218, 1222 (2d Cir.), cart. denied, 426 U.S. 935 (1976); Vitdlov. Urited
Staes 425 F2d 416, 418 (9th Cir.), cert. deried, 400 U.S. 822 (1970).

0 Wendodk v. United States, 231 F.2d 699, 703 (D.C. Cir. 1956); United Statesv. Crocker, 568 F.2d 1049, 1056
(8d Cir. 1977); United Stesv. Padlicdli, 505 F.2d 971, 973 (4th Cir. 1974); United Satesv. Bdl, 623 F.2d 1132, 1134
(5th Cir. 1980); United Statesv. Raineri, 670 F.2d 702, 718 (7th Cir.), cart. denied, 459 U.S. 1035 (1982); United Stetes
v. Odetag, 671 F.2d 262, 265 (8th Cir. 1982).

isebeforeit."51/ Beforedrafting theindictment, conault thelaw of thedreuit for thejuristiction you will bein for cases

defining materidity.

Itisnat adefect to omit agpedific dlegation in theindictment that defendant did in fact recall somethingtowhich he
fdsdy reponded he did nat recdl 52/ aslong asthe court indructsthe jury thet in order to convidt, it must find thet defendant
didinfact recdl one or more of the matersin question. Nonethdess the better practiceisto indude languagein the charging

peragraph that defendant did in fact recal the matter or mattersto which heresponded he didnt recall. 53/
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9.  Obdrudionof judice, 18U.SC. § 1503

An obdruction of judice chargeis gppropriate when prosscutors beieve that there has been interference with the
grand jury'sinvestigdive process 54/ The basesfor such acharge gem most commonly from destruction or dteration of
documentsthet were cdled for in agrand jury subpoeng, or that were meterid to theinvestigation, or from an atempt to

influence someones grand jury tesimony. 55/ Such charges are usuidly prosecuted

51/ Accord United Satesv. Lardien, 497 F.2d 317, 319 (3d Cir. 1974); United Satesv. Coshy, 601 F.2d 754, 756
(5th Cir. 1979); United Satesv. Odeteag, 671 F.2d & 264; United Satesv. Mdlinares, 700 F.2d a 653.

52/ See eq., United Sitesv. Chapin, 515 F.2d 1274 (D.C. Cir.) (thefdgty of an™'l don't recdl” ansver may be proven by
drcumdantia evidencethat tendsto show that defendant redlly knew thethings he daimed not to know), cart. denied, 423
U.S. 1015 (1975).

53/ A sampleindicment for fdse dedarations beforeagrand jury isinduded in Appendix V11-4.
54/ SeeChepter VIII §B.

55 Attemptsto influence anather's grand jury testimony can dso be brought under 18 U.SC. §1512(b).
under the broader parameters of the omnibusdause of 18 U.S.C. § 150356/

In charging that the defendant "endeavors' to influence, dbgtruct or impedie, Success by the defendant isnot

necessary.57/ AstheHfth Gircuit noted in United Satesv. Howard, 569 F.2d 1331, 1337 (5th Cir.), cert. denied, 439
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U.S 834 (1978): "Setion 1503 isacontempt datute. . . and assuchisdirected a disuptions of orderly procedure. Thus,
itiswhally irrdevant whether defendants actions had no ultimete effect on the outcome of the grand jury invedtigetion: the
question iswhether they disturbed the procedure of theinvestigation."58/

Severd courts of goped have addressed theissue of whether perjured testimony canform thebesisof an
obstruction of judtice prasscution. Whilethe courts have hdd thet " mere perjury”” does not amount to obstruction, the grest
weight of authority holdsthat the giving of fasetesimony can amount to obstruction of justicewhen the tetimony has

impeded theadminidration of jusice59/ For example, the Fourth Circuit

56/ A sample dbdruction of judiceindiciment isinduded in Appendix VI11-5.

57/ United Satesv. Tedesoo, 635 F-2d 902 (1<t Cir. 1980), cart. denied, 452 U.S. 962 (1981); United Stetesv. Shoup,
608 F-2d 950 (3d Gir. 1979): United Statesv. Roe, 529 F.2d 629, 632 (4th Cir. 1975); Urited Statesv. McCarthy, 611
F.2d 220 (8th Cir. 1979), cart. denied, 445 U.S. 930 (1980).

58/ See United Satesv. Buffdano, 727 F.2d 50 (2d Cir. 1984) (“endeavor meanslessthan attempt); United Satesv.
Slvermen, 745 F.2d 1386 (11th Cir. 1984) ("endeavar” meansany effort to accomplish an evil purposethedduteis
designed to prevert).

59 SeeUnited Satesv. Cohn, 452 F.2d 881 (2d Cir. 1971), cart. denied, 405 U.S. 975 (1972); United Satesv. Griffin,
589 F.2d 200 (5th Cir.), cart. denied, 444 U.S. 825 (1979); United Statesv. GonzdesMares 752 F.2d 1485 (9th Cir.),
cart. denied, 473 U.S. 913 (1985); United Satesv. Perkins, 748 F.2d 1519 (11th Cir. 1984); United Statesv. Cortese,
568 F. Supp. 119 (M.D. Pa 1983), df'd sub nom. United Satesv. Odicoo, 738 F.2d 426 (3d Cir. 1984), cert. denied,
469 U.S. 1158(1985). ContraUnited Statesv. Essex, 407 F.2d 214 (6th Cir. 1969).

inUnited Statesv. Caron, 551 F. Supp. 662 (E.D. Va 1982), df'd mam., 722 F.2d 739 (4th Cir. 1983), cart. denied, 465

November 1991 (1< Edition) VIl-44



U.S 1103 (1984), uphdd (without an opinion) afdse tesimony-basad 8 1503 indictment and a concurrent indictment for
pajury under 8 1623 which hed asitsbadsthe samefd setesimony.

Because of thesmilaity in the evidence required to prove vidations of 88 1623 and 1503, daffs can expect thet a
defendant may makeamultiplicty mation and argue thet false datements and obstruction of jusice mergeinto thesame
offenseon thefactsof the casa. However, two courts of goped have rgected the argument thet concurrent convictions
under 88 1503 and 1623 condtitute doublejeopardy on the groundsthat the Satutory dements of eech offenseare"dearly
didinct” and thuseach Satute requires proof thet the ather does not.60/

In addition to prohibiting the intimidation of and retdiaion againg grand and ptit jurorsand judicd officers,
18U.SC. 81503 containsacatdhdl, or omnibus dause prohibiting corrupt "endeavorsto influence, obstruct or impede,

thedue adminidration of jugice” In an omnibusdause prosscution, the Government mugt prove:

(1) therewasapending judicid proceeding;
(2) the defendant knew thet therewas apending judicid procesding;
(3) the defendant endeavored to influence, obstruct or impede the due

adminidration of justice; and
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60/ United Statesv. Bridges 717 F.2d 1444 (D.C. Cir. 1983), cat. denied, 465 U.S. 1036 (1984); United Statesv.
Langdla, 776 F.2d 1078 (2d Cir. 1985), cart. denied, 475 U.S. 1019 (1986).
@ the defendant's acts were done knowingly and corruptly.61/

Each of thesedemeants must be addressad in the indiciment.

10. RICO

Thedementsof aRICO vidaion are (1) theexigence of an enterprise (2) thet the enterprise affected interdate
commerce; (3) that defendant was employed by or associated with the enterprise; (4) thet defendant participeted, ether
directly or indirectly, in the conduct of the effars of theenterprise; and (5) thet defendant partiapated through apettern of
racketegring adtivity; i.e, through commisson of a least two racketesring acts 62/

Thecrux of aRICO offenseisthat the defendant participeted in the conduct of the dfars of the enterprise through
apatern of racketearing adtivity. Proof of such particpation requires ashowing thet the defendant committed & lesst two
predicate acts of "racketearing adtivity” asddfinedin 18 U.SC. 8 1961(1). Inaddition, ashowing must be medethat the

acts of racketesring wererdated to the conduct of the effarsof the enterprise
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61/ United Stetesv. Neisvender, 590 F.2d 1269, 1273 (4th Cir.), cert. denied, 441 U.S. 963 (1979); United Stetesv.
Solow, 138 F. Supp. 812, 816-17 (SD.N.Y . 1956).

62/ United Satesv. Sinito, 723 F.2d 1250 (6th Cir. 1983), cert. denied, 469 U.S. 817 (1984); United Statesv. Kopituk,
690 F.2d 1289 (11th Cir. 1982), cart. denied, 463 U.S. 1209 (1983).

and to the defendant's pogition within the enterprise 63/ Proof thet the enterprise benefited from such conduct isnot
required.64/ The predicate acts of racketearing which may be charged indude mall fraud, which gopears oedificdly asa
predicate offense under 18 U.SC. 8 1961(1). Shaman Act vidlaionsarenot predicate acts, but mall fraud or other Title 18

offensesthat are committed dong with Shermen Act vidaions are predicate acts 65 The Divison mugt obtan prior

goprovd from the Crimind Dividon before sesking the retun of an indictiment thet indudes aRICO charge 66/

11. Sheaman Ad Misdemesnor

Saction 14 of the Clayton Act, 15 U.SC. 8 24, prestribes misdemeanor pendtiesfor corporate officers
patidpaing inantitrus violdions Snoe 1974 when vidlations of the Sherman Adt becamefdonies, this misdemeanor
charge has never been used, and it continuesto bethe Divison'spalicy thet dl antitrust violations shdl be prosscuted as

fdonies
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63 United Satesv. Scotto, 641 F.2d 47 (2d Cir. 1980), cart. denied, 452 U.S. 961 (1981).
64/ United Siatesv. Provenzano, 688 F.2d 194 (3d Cir.), cart. denied, 459 U.S. 1071 (1982).
65/ Seelndicdmentin United Siatesv. Evans & Assodaes Condruction Co., Inc., e d., (86-77-E, W.D. Okla).

66/ SeeU.SAM. 9-110.101 and 110.210
12. Bribay

Occagondly, grand jury invedigationswill yidd evidence of nonrantitrugt vidaions, such ascommerdad bribary.

In United Satesv. Rass, 86-80323 (E.D. Mich.), aformer purchesing agent for Generdl Matorswas charged with mall

fraud gemming from albribery/payoff schemewhich was uncovered during the course of aninvedtigation into bid-rigging by
dectricd contractors Because the bribe involved the payment of money by acontractor to the purchesing agant, the agent
was charged with having engaged in ascheme and attifice to deprive Generd Matarsof money, itsright totheloyd
savicesof theagent and of itsright to abid processfree from dishonesty. The Divisonwill prosecutesuch acasethat is
discovered during agrand jury investigetion even if thereisno connection to an antitrust vidlation.

TheTravd Act, 18 U.SC. § 1952, has d 0 successfully been used to prosscute commerdd bribary inthe
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junsdicionswhich have defined "bribery” asusadinthe Adt to indudeingances of commerdd bribery.67/

C. Dedendatt Sdection

67/ United Satesv. Pomponio, 511 F.2d 953 (4th Cir.), cart. denied, 423 U.S 874 (1975); United Satesv. Parin, 530
F.2d 730 (5th Cir. 1978), &f'd on ather grounds, 444 U.S. 37 (1979). But see United Satesv. Brecht, 540 F.2d 45 (2d
Cir. 1976), cat. denied, 429 U.S. 1123 (1977).

Defendant sdectionisan aeawhere prosscutorid discretion will most reguire careful condderdion. The

Prindples of Federd Prasscution Sate that, ordinarily, the attormey for the Government should initiate or recommend federd
prosecution if the attorney bdlievesthat the person's conduct conditutes afederd offense and thet the admissble evidence
probebly will be suffident to obtain and sugtain aconvidion. Thus, under the Prindples, the fandardisone of "probeble
conviction.”

Interdlly, it isthe Divison's palicy to prosecute corporations thet have engaged in aimind adtivity and dso thar
officarsand agentswhen the evidence so warrants: Because a corporation cannot be sentenced tojall, prosscution of

individuaswho commit theillegd actsisone of the most potent deterrentsto antitrust violalions: The caselaw on corporae
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ligbility for theillegd actsof itsagentsin the antitrust context has uniformly been favorable 68/

Oneof themost important condderationsin defendant sdlection will betheimpact aprosacutor'sdecison will
haveontheoutcomea trid. Unlessthe evidenceisquite srong, induson of margind or "fringe” defendantswill nat hdp with
conviction beforeajury. Theladk of factud srength asto margind defendants will often wesken the overdl srength of the

caeggand other dfendants. 1n addition, it must be remembered thet

68/ SeeUnited Satesv. Koppers 652 F.2d 290 (2d Cir.), cart. denied, 454 U.S. 1083 (1981); United Stetesv.
American Radiator & Standard Sanitary Corp., 433 F.2d 174, 204 (3d Cir. 1970), cart. denied, 401 U.S. 948 (1972);
United Saesv. Automated Medicd Laboraaries 770 F.2d 399, 406-08 (4th Cir. 1985); United Satesv. Hilton Hotds
Corp., 467 F.2d 1000, 1004 (%th Cir. 1972), cert. denied, 400 U.S. 1125 (1973).

for evary defendant added to an indictment, thetrid judgewill acoord that many morejury sdection srikes eech

Govenment witnesswill face additiond cross-examination, and thejury will hear that many more opening datementsand
dogng aigumentsin favar of the defense

Divison dtorneysmug driveto goply aconggtent gandard thet will resuit in fairmess and even-handed trestment
for dl potentid defendants. The prosecutor mugt be guided by the Prindples of Federd Prosscutionand seetoit thet cases

are brought when warranted and thet gppropriatdy culpable defendants are induded within the prosecution.

D. DratingAtfdls
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In bicHigging and pricefixing indicments, words such as"'intertiondly’” should not gopear becausethe aimind
intent reguired to vidlae the Shermean Act isdefined as generd intent, nat pedificintent. Thetis inaper secase the
prosecution may establish therequigte crimind intent by demondrating thet the defendants knowingly joined or participatedin

acongairacy to engegein the prohibited activity.69/ The

69 United Satesv. Koppers Co., 652 F.2d 290, 294-95 (2d Cir.), cart. denied, 454 U.S. 1083 (1981); United Satesv.
Continental Group. Inc., 603 F.2d 444, 461-62 (3d Cir. 1979), cart. denied, 444 U.S. 1032 (1980); United Stetesv.
Portsmouth Paving Corp., 694 F.2d 312, 317-18 (4th Cir. 1982); United Satesv. Cargo Sarv. Saionsinc., 657 F.2d
676, 683-84 (5th Cir. Unit B Sept. 1981), cart. denied, 455 U.S. 1017 (1982).

prosecution does not need to provethat adefendant had agpedficintent to resrain trade 70/ Accordingly, proof thet the

defendant knowingly joined or participated in acongairacy tofix prices auffidently establishes defendant's " consaious
purposg’ to restrain trade 71/ No additiond evidence of intent isrequired.

Inindictments charging nonkSherman Adt offenses, you should track the languege of the Satuteinvalved inthe
charging paragrgohs. What you must beaware of is caselaw concerning intent thet isengrafted onto certain datutory
chargesthat must bereflected in theindictment. For ingtance, the statutory dementsof obstruction of justice, 18 U.SC.

§ 1503, require only that the defendant endeavored to influence, obgtruct or impede the due adminidration of judice
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However, when the obgtruction of judtice chargeis based on defendant's perjury, the Government mugt dlege that defendant

"did influence, abdruct and impede” jusice aswl as"endeavored to influence, olbstruct and impede’ judice 72/

70/ United Satesv. Brighton Bldg. & Maintenance Co,, 598 F-2d 1101, 1106-07 (7th Cir.), cart. denied, 444 U.S. 840
(1979).

71/ United Statesv. Koppers Co., 652 F.2d a 294-95; United Saesv. Portamouth Paving, 694 F.2d at 317-18.

72/ Urited Satesv. Griffin, 589 F.2d 200, 204 (5th Cir.), cert. denied, 444 U.S. 825 (1979); Urited Statesv. Perkins, 748
F.2d 1519, 1528-29 (11t Cir. 1984); United Statesv. Caron, 551 F. Supp. 662, 670 (E.D. Va 1982), dfdmem, 722
F.2d 739 (4th Cir. 1983), cart. denied, 465 U.S. 1103 (1984).

Anindidment islegelly sufficient if it setsforth the dements of the offense, informsthe defendart of the neture of the

charges agang him, goprisesthe defendant of what he must be prepared to medt at trid and protects the defendant egaingt
doublejeopardy. 73/ A vdid antitrust indictment nead nat ligt oedific transactions nor name dl co-congpirators. 74/
Nonethdess agandard defense practice has been to file mations to dismiss based upon lack of spedfiaty inindiciments

charging an antitrugt offensa. Courts have routindy denied such mations aslong astheindiciment carefully fallowed the
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languege of the Sherman Act.75 Spedficadly, motionsto diamissbecause an indicment fallsto dlege an overt act fall

because no ovart actsnead bedleged or proved in Shermean Act cases 76/

3. Suplusge

Surplusage refersto languegein an indictment thet is unnecessary to itsmeaning, and does not afect itsvdidity.

Languegein anindicment

73/ Hamlingv. United Sates 418 U.S 87, 117 (1974); United Satesv. Mobile Mateids Inc., 871 F.2d 902, 906 (10th
Cir.), modified on ather grounds, 881 F.2d 866 (10th Cir. 1989), cat. denied, _ U.S._ (1990). MobileMaeidscontains
apaticualy good disousson on the necessary detall for avdid indiciment.

74/ United Stesv. Mobile Maerids Inc.,, 871 F.2d a 907.

75/ See Crimind Aniitrust Litigation Manud, 9:2.1[8-2], p. 160.

76/ United Satesv. Socony-Vecuum Ol Co., 310 U.S. 150 (1940); United Sitesv. MobileMateids Inc., 871 F.2d a
909.
thet isnather materid nor rdevant to the charges contained in the indictment may be deemed to be surplusege 77/

In drafting indictments;, attorneysshould try to avoid surplusage. Thetrid court has discretion to strike languege

November 1991 (1< Edition) VII-53



from anindicment becauseit issurplusage. A court should do so only if thelanguegeisirrdevant, inflammeatory and

prgudda 78/

E. Sdauted Limitaions

A propely pled charge must contain an dlegation thet the offense charged wasformed or caried out, & leedt in
part, within the juritiction of thefederd didtrict court wheretheindicment isfiled and within the period of limitationsfor the
offenseinvalved. A typicd jurisdiction and venue paragrgph reeds ""The congairacy charged in thisindiciment was carried

out, in part, withinthe___ Digrictof ____ withinthefive years preceding the returmn of thisindictment.”

77 SeeUnited Stesv. Tarigno, 838 F.2d 371, 373 (Sth Cir. 1989).

78 Fed. R. Crim. P. 7(d); Wright, Federd Practice and Procedure, Crimind 2d 8 127 a 426-27; United Saesv.
Bullock, 451 F.2d 834, 883 (5th Cir. 1971); United Satesv. Climatemp, Inc., 482 F. Supp. 376, 391 (N.D. IlI. 1979);
United Satesv. Ahmed, 329 F. Supp. 292, 297 (M.D. Pa 1971), &f'd, 705 F.2d 461 (7th Cir.), cart. denied, 462 U.S.
1134 (1983).
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